To retain the death penalty is not the same as multiplying it.
CESARE LOMBROSO. 1 Retention of capital punishment posited in the Royal Warrant 2 circumscribed the Commissioners' inquiry. This ambient directive submitted for their consideration the core problem 4 whether liability to suffer that forfeit should be limited or modified. Several derivative 5 and homocentrical questions were similarly sent the Commission. To these matters the Prime Minister 6 added his request that the Commission consider whether any change should be made in method of execution. The threshold stricture permeated their investigation and generated a concept of purpose, epitomized in the Commissioners' recitation:
Our duty then, as we understand it, has been to look for means of confining the scope of punishment as. narrowly as is possible without impairing the efficacy attributed to it.
1. CRIME, ITS CAUSES AND REMEDIES, §238, p. 427 (Horton Transl., 1918).
Dated May 4, 1949.
The thirteen Commissioners, named in this Warrant, initiated their activities with a preliminary conference on May 27, 1949. Some sixty-three meetings were held.
Several administrative matters, embodied in the Warrant, are worthy of mention. Broad investigative powers were conferred upon any four or more Commissioners. Their investigative power was amply implemented by express authorization to call witnesses; to call for information in writing; to examine documentary materials and by powers of visitation.
See: H. Finer, The British System (Congressional Investigations: A Symposium), is U. oF CHI. L. REv. 521, 554 (1951) for an enlightening description of the role played by Royal Commissions in England.
3. Prime Minister Attlee, speaking in the House of Commons on January 20, 1949, dispelled any doubts concerning interpretation. Abolition of capital punishment was clearly outside the scope of this inquiry. Report, p. 3.
4. The total proposition was described in the Warrant as follows: "... We have deemed it expedient that a Commission should forthwith issue to consider and report whether liability under the criminal law in Great Britain to suffer capital punishment for murder should be limited or modified, and if so, to what extent and by what means, for how long and under what conditions persons who would otherwise have been liable to suffer capital punishment should be detained, and what changes in the existing law and the prison system would be required; and to inquire into and take account of the position in those countries whose experience and practice may throw light on these questions.... " Report, iii.
5. Report, p. 4. 6. Ibid.
That premise launches the trichotomic underpinnings on which the framework of the entire Report has been erected, and the conclusions and recommendations of this Commission are sorted into these compartments, viz.:7 (I) Limitation or modification of the liability to suffer capital punishment;8 (II) Alternatives to capital punishment and (III) Methods of execution.
Acting well within the ambit of the Royal mandate, the Commissioners reported several findings in narrative form, which were recast, distilled and itemized into some eighty-nine separate statements of conclusions 9 and recommendations.
Those pertaining to modification or limitation of liability to suffer the death penalty must be examined in the environment of the Commission's statement 1 0 prefacing all matters pertaining to part I i.e. "... Our inquiry has thus been restricted in effect to trying to find some practical half-way house between the present scope of the death penalty and its abolition. As we proceeded with this task, we have been compelled to recognize that the range of our quest is very narrow . .. It is clear that a state has been reached where there is little room for further limitation short of abolition."
While there are patent correspondencies between several of the enumerated conclusions contained in the itemization, and others which represent collateral considerations, the following are the ultimate recommendations, 1 " on the key issue:
7. These are the verbatim topics and captions corresponding to the three major divisions of the Report: Part I. contains ten chapters and encompasses the scope of the death penalty, function of this type of punishment, constructive malice, provocation, categories of murder and offenders, insanity and mental abnormality, criminal responsibilitiy, diminished responsibility, questions of practice and procedure concerning insanity and mental abnormality, redefinition of murder, proposals concerning judicial discretion and proposals affecting the Royal Prerogative of Mercy (Report, pp. 5 ff.) ; Part II. is devoted to detention, treatment and after care (Report, pp. 215 ff.) ; Part III. presents a study of various problems arising in connection with executions (Report, pp. 240 ff.).
For an historical account of the Royal Perogative of Mercy, see L. RADZINOwicz, A HISTORY OF ENGLISH CRIMINAL LAW (The Movement for Reform, 1750-1833), (London, MacMillan, 1948). 8. Previous proposals for limiting or modifying the liability under consideration in the instant Report are developed in Part I, pp. 1 ff., and 2 R. C. Evid., pp. 7 ft. This is the historical portion of the Home Office?'s memorandum, submitted to the present Commission. It is interesting to note that a prior Commission, in 1866, recommended that there be two degrees of murder and that problems, comparable to those involved here, were considered at this early date. Upon conviction for murder the death penalty is still mandatory in England.
9. These final conclusions are reduced to short statements in the "Summary of Conclusions" and recommendations (Report, pp. 274 fif.), to facilitate, inter alia, reference to the supporting paragraphs in the body of the Report. Numbering all paragraphs of the Report makes its use much more effective and convenient.
10. "The useless profusion of punishments, which has never made men better, induces me to inquire, whether the punishment of death be really just or useful in a well governed state? What right, I ask, have men to cut the throats of their fellow creatures?" Beccarria, An Essay on Crimes and Punishment, p. 102 (Transl. from the Italian, 1769).
11. From Chap. 10 of the Report, pp. 212 ff., particularly paragraph 609 thereof.
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1. The doctrine of constructive malice should be abolished; 2. 'Aiding or abetting suicide' should no longer be treated as murder, but should be made a substantive offence punishable with imprisonment for life or for any lesser term; 3. The law should be amended to enable a jury to return a verdict of manslaughter where they are satisfied that the accused was deprived of his self-control by provocation and that a reasonable man might have been so deprived, notwithstanding that the provocation was by words alone; 4. (By a majority)-the M'Naghten Rules should be abrogated, or (with one dissentient) that, if they are retained, they should be enlarged to cover cases where the accused, as a result of insanity or mental deficiency, did not know the nature and quality of the act, or did not know that it was wrong, or was unable to prevent himself from committing it; and 5. (By a majority)-the law should be amended to provide that the sentence of death should not be passed on any person convicted of murder who was under 21 years of age at the time of the commission of the offence.
In addition to the majority opinion, one Commissioner' 2 filed a note of reservation concerning finding four, supra, expressing adherence to the conclusion previously reached by Lord Blackburn 3 in 1874.
Three 14 dissenting Commissioners expressed an inability to agree with the majority that a case had been made for abolishing the M'Naghten Rules or for abandoning a formula descriptive of the relationship between insanity, mental abnormality and criminal responsibility. They attested to the inadequacy of the Rules while firmly resisting their abolition and rejecting tendencies congenial to letting such formulary slip into abdication. To these dissenters it appeared that the prevailing recommendation contemplated responsibility as an ethical question,', and as one which invites only a subjective response. They further interpreted the majority's proposal as inviting abandonment of a formula, in order to free juries in their deliberations, on the issue of responsibility. Stemming from past experiences, concrete proposals 16 to divide murder into two degrees; to enact a new statutory definition of murder of narrower scope than was extant at common law; and for conferring power upon the trial judge to decide between death and lesser sentences ... We have reached the conclusion that, if capital punishment is to be retained, and at the same time the defects of the existing law are to be eliminated, this is the only practicable way of achieving that object. We recognize that it involves a fundamental change in the traditional functions of the jury in Great Britain and is not without practical difficulties. For these reasons its disadvantages may be thought to outweigh its merits. If this view were to prevail, the conclusion to our mind would be inescapable that in this country a stage has been reached where little more can be done effectively to limit the liability to suffer the death penalty, Reaching that portion of their Report devoted to the alternative to capital punishment, it appears that the Commissioners have presented a profile of policy rather than firm conclusions when they suggest:1-9 1. A re-examination of the prison work problem. 2. It seems possible that prisoner's pay increases might be justified. 3. Humanization of prisons. 4. The scheme of anti-discharge furloughs is welcomed by the Commission. 5. "The principles followed by Secretaries of State in determining the actual length of detention in each case in general appropriate for the purposes of punishment, deterrence and the protection of the public, without undue risk of causing moral or physical deterioration in the prisoner; if, in exceptional cases, an exceptionally long period of detention is called for, the additional risk of such consequences ought not to be held to rule it out." 6. "Strong support is given to the proposal already made by others that an institution should be established in England for the detention and treatment of psychopaths and other prisoners who are mentally abnormal, though not insane, and for research into the problems of psychopathic personability. Similar provision should be made for the same class of prisoners in Scotland." 7. "We do not think it necessary, except in special cases, to impose on prisoners serving a life sentence for murder an obligation to keep in touch with the aftercare authorities after their release."
Their views on methods of execution are crystallized by the Commissioners in the third part of the Report. Since most of these pertain to situations peculiar to local operations they are of little moment to the general reader save to note it was agreed that "Neither electrocu- [Vol. 4 tion nor the gas-chamber has, on balance, any advantage over hanging
Necessarily, the myriad conclusions and recommendations have been painted with broad brush strokes in the foregoing narration. But such treatment is not intended to portray any particular reaction to their validity or individual value. To appraise them in detail requires application of a sifting and testing process penetrating not only all of the underlying welter of evidence, parol and documentary, but which would go beyond it and extend into an analysis of the techniques employed in gathering it. Questionnaires were used by the Commission to elicit information on the law of, and punishment for, murder conditions of detention, insanity, criminal responsibility and the results of abolishing or retaining capital punishment. In addition, information concerning methods of execution was specially sought, and received from, Illinois, Louisiana, Ohio, Pennsylvania, Texas, Virginia, Colorado, Nevada, North Carolina, Oregon, Iowa, Maryland, Washington as well as to those Governments which responded to the full scale interrogatories.
Perhaps this phase of Commission activity was more closely analagous to a survey, in that information was channeled to the Commission by replies to its questionnaires; through memoranda 23 especially prepared at its request; by statistical reports 24 and parol evidence given by wit-20. Part III., Methods of Execution el seq., pars. 58 to 89, Report, pp. 280-282. 21 . These documents are hereinafter cited as follows: "Q", stands for the three pamphlets entitled Royal Commission on Capital Punishment-Memoranda and Replies to a Questionnaire; "R. C. Evid." refers to the Minutes of Evidence taken before this Commission. Volumes of Minutes are identified by numerals ranging from 1 to 31. However, several bear two consecutive numbers.
22. Replies to the Questionnaire were received from: Australia (New South Wales, Queensland, South Australia, Tasmania, Victoria, Western Australia), Canada, Ceylon, India, New Zealand, Pakistan, Southern Rhodesia, Union of South Africa, (Q.-I) ; United States Government, California, Connecticut, Massachusetts, Michigan, Missouri, New Hampshire, New York, Wisconsin, (Q-II); Belgium, Denmark, France, Italy, Netherlands, Norway, Sweden, Switzerland, (Q-III).
23. Such memoranda are reprinted in Q-I., Q-II., Q-III., and in other instances they are presented with the testimony of the author-witness. Most of these documents contain valuable information and would require a separate review to accord appropriate recognition to authors who gave so freely of their experiences and technical knowledge.
24. For some theories concerning the use of statistics in this area, see, e.g., ENRICO FERRI, CRIMINAL SOCIOLOGY, Chap. 1, part 2, §109, et seg., and pp. 168 ff. (Kelly transl., 1917); nesses 25 coming before the Commissioners. Consequently full dress evaluation of the Report would necessarily embrace a statistical approach in order to ascertain, inter alia, if the design of the questionnaire was adequate and, as another example, whether the replies contained sufficient ancillary material 2 6 to aid in their translation.
Some adumbration of these replies is discernible in the major divisions of the Report, but it would be necessary to trace each summarization back to the particular source paper in order to ascertain the weight attached by the Commission. However, an over-view of this aspect of the evidence indicates that, at least, this Commission was exposed to the prevailing trend on the various topics discussed by the Governments submitting answers.
27
From the geographical strands in the net cast by the Commission it appears they assiduously attempted to broaden their investigative horizons. Visiting Norway, Sweden, Denmark, Holland and Belgium, they heard evidence from about thirty-eight witnesses and inspected various institutions. New York-the Attorney General's reply: "This office cannot comment on these questions."
27. An alphabetical list of witnesses who gave testimony in Europe appears at page 293 ff. of the Report. their personal appearances. Moreover, such procedure brought a rich mine of documentary information into the Commission's files and which, in contrast to most of the testimony, provides better source material. Obviously, the temptation to embark on tangential excursions during examination of some witnesses could not be entirely resisted.
All the Commission's evidence cannot be subjected to comment within the limited confines of this paper, and it is only with the most serious deference to the various witnesses, that several are, here, singled out. Certainly the testimony and memorandum of the Home Office, containing a detailed study of previous proposals similar to those facing the instant Commission is worthy of mention and detailed study. No doubt the Report writers tapped this source with a free hand. Mr. Justice Frankfurter was called and examined by the Commission in July, 1950 and one of the salient aspects of his testimony lies in this question 3 ' and answer:
Would you be in favour of reducing the scope of capital punishment-I myself would abolish it.
CONSTRUCTIVE MALICE
Confronted with various suggestions extracted from its collected data pertaining to limitations or modification of the liability to suffer the death penalty, this Commission set up a rigid dichotomy between altering the law defining that liability and investing judge or jury with broader palliating powers. Thus, they say by abolishing the "doctrine of constructive malice" and expanding the concept of provocation to implement mitigation, the sweep of murder, without redefinition, could be delimited.
Having traced, 2 at this juncture, the origination and development of constructive malice, the Commissioners proceed to cut ground from under this doctrine by an examination of judicial rubics inserted and published in familiar decisions. Here it is enough to note that the semantic problem implicit in the traditional phrase "malice aforethought" '3 3 has been squarely faced and recognized as "an arbitrary 33. "Nothing is more frequent in jurisprudence than the confusion of motive with intention; and of this confusion the law of England affords a flagrant instance, when it lays down 1954] symbol." Their approach by-passes the etiological problem underlying "actus non facit reum nisi sit rea." No doubt this ancient maxim laid a heavy hand upon opinion writers who struggled to soften dogma into principle for specific factual situations. 34 And it is the penumbra of such ideas that are now echoed in this Report. For in striving to demonstrate an awareness that constructive malice should be abolished in England, since the doctrine 5 is widely criticised as "illogical, unjust and unnecessary," the Commissioners state "No one would now support the old rule that any killing in the course of any felony is murder." And among authorities relied upon in support of this proposition they cite reports issued by the Commissioners on Criminal Law in 1834-1845.
What chiefly emerges from the discussion on constructive malice is cogently stated in these two sentences :6
We have no doubt that, as a matter of general principal, persons ought not to be punished for consequences of their acts which they do not intend or foresee. The doctrine of constructive malice clearly infringes this principle.... Then, as if anticipating the readers question they have added an expression of confidence that English juries "can be trusted to discharge their responsibilities" while delicately balancing fairness to defendant and protecting society. But this answer dilutes their solution. Because that murder must be committed of malice aforethought. By this is merely meant that it must be committed intentionally." 1 AUSTIN, JURISPRUDENCE, Lecture 12, at page 355 (1869).
Reference to Sir James Stephen's description of malice aforethought on page 27 of this Report brings to mind that this identical passage was reproduced by MR. JUSTICE HOLMES in THE COMMON LAW, and used as a prefatory statement to the discussion on murder. "We think there can be no doubt that the severity of the old rules has been mitigated by judicial decisions during the last 100 years and that the law is now no longer as stated by STEPHEN," REPORT, par. 77, p. 29.
HOLMES, THE COMMON
As pointed out, by the current Commission, their witnesses were "unanimous that the ancient rule was absurd and objectionable," REPORT, par. 98, p. 37. They report some difference of opinion as to whether it is now so "clearly and entirely dead" and to be beyond need for abolishment by statute.
36. REPORT, par. 107, at p. 40.
[Vol. 44 as the Commission points out it will be for the jury to decide between murder and manslaughter in those cases lying between "trivial violence" and gross violence or "where it appears that some degree of 'real violence' was employed."
Freeing proposed statutory provisions 37 bottomed on constructive malice from a multiplicity of definitions proved to be an insuperable problem 3 8 for the Commissioners. They struck down suggestions aimed at reconstructing this concept, at the statutory level, because such enactments restricting constructive malice to felonies "involving violence" must necessarily contain the definitive characteristics intended to be encompassed by the legislator. And sponsoring enactments grounded in the theory that it is "the violence and not the felony involving violence that should make such offenses murder" generates the problem of excluding "genuinely accidental killings" and this gambit, too, invites checkmate by "definition." Clearly, then, preparation of blueprints for such legislation is hindered by a struggle for communicable formulations.
Though they found the vitality of the felony-murder rule to be undiminished in various American jurisdictions, it was noted that two of our professors criticized the "doctrine" in their evidence. Thus it was pointed out that Professor Wechsler 9 would restrict the sweep of the rule to instances where there "was intent to kill or to do serious bodily harm." Whereas Professor Schwartz" suggested confining its applicability "to cases where some dangerous act was done, not necessarily with intent to kill or cause serious bodily harm." PROVOCATION Viewing provocation as an extenuating circumstance, coupled with a recognition of the frailities of human nature, produced, on the evidence, traced in this record, the ultimate conclusion of the Commissioners that:
Where the jury are satisfied that the accused killed the deceased upon provocation, that he was deprived of his self control as a result of that provocation and that a reasonable man might have been so deprived, the nature (as distinct from the degree) of the provocation should be immaterial and it should be open to them to return a verdict of manslaughter. 
INSANITY AND MENTAL ABNORMALITY
An evaluation of the sweep of irresponsibility 42 in law as a bar to conviction and punishment necessitated examination of considerable evidence concerning insanity and mental deficiency. And a review of diminished responsibility was a natural by-product of this basic probing. Defective communications, springing primarily from loose usage of terms and imprecision of definitions in these areas, is all too frequent between speakers, writers and readers. Diagnostic groupings from the field of medicine are not easily transferrable to the field of law. By Sweden's reply to the questionnaire (Q.-III, p. 845) particularly notes with respect to their Act: "By insanity is meant a profound pathological change in the mental faculties. There is, however, no intention of giving to the term any meaning other than the generally accepted meaning according to the usage and language of medical science." "There are no provisions in Italian legislation for the definition of insanity in the medicolegal sense," Q.-III, pp. 822. Netherlands has no definition, but adds that "no punishment may be imposed on a person who commits an act for which he cannot be held responsible because of backword development or morbid disturbance of his mental faculties." Q.-III, pp. 828.
Norway replied as follows: ". . . The question what forms of mental disorder are included under the term 'insanity' will depend on the views of psychiatric experts on each occasion. The legal term 'insane' includes, in addition to mental disorders proper, gross defects of intelligence (pronounced mental deficiency).... Neither in dealing with exemption from punishment nor with compulsory detention in a mental hospital does the law give any other definition of insanity, but the term is taken to have the same meaning in both "There is no crime or offence when the accused was in a state of madness (dfmence) at the time of the act. The state of madness contemplated by the law is that which deprives the accused of all understanding and consequently of all responsibility." Q.-III, p. 812. M. ANCEL, Institute of Comparative Law, University of Paris, supplemented the foregoing by this explanation: "The law gives no definition other than that of article 64. The word madness (dfmence) refers generally to complete mental derangement; but it is generally accepted that this provision should be applied to states approximating to (complete) madness. Individuals with minor mental abnormalities, however, are outside the scope of the law. In practice they are considered as possessing a semi-responsibility. ... " Q.-III, p. 814. M. GERMAIN, Director of Prison Administration (France) contributed the following explanation: "French law knows no intermediate degree between complete responsibility and absolute irresponsibility. . . French legislation, therefore, provides only for complete insanity and not for any other form of mental disease; it does not provide for situations between insanity and mental health." Q.-III, p. 817.
Compare: "Mental disease is a generic term intended to include all forms of fully developed mental disturbance which are recognized by medical science. . . ." From the summary of PROFESSOR J. GAVIN'S memorandum, Prof. of Criminal Law, Geneva's University, Switzerland, Q.-III, p. 867.
[Vol. 44 senting their views on these topics, the Commissioners warded off possible misinterpretations by readers, and simultaneously furnished benchmarks to guide them in understanding the line of reasoning supporting the final recommendations published in the Report.
Thus, the Commissioners use "mental abnormality" as descriptive of all forms of mental disease, mental deficiency and personality disorders. "Mental diseases" or "diseases of the mind" is the terminology used to convey a description of that pathological transformation originating "de novo" in the mind of a maturing or matured person. Choice of these words stemmed from the Commissioners' opinion that "disease" connotes a mental deterioration, not previously existing, which induces deviation from a pre-existing norm. The Commissioners felt that the phrase "mental disease" encompassed psychoses, though medical men would not regard certain of the conditions4 enumerated and so catalogued by the Commissioners, as psychotic. But there is some blurring, in this part of the Report, between the word "doctors" and "phychiatrists," it being difficult to ascertain if the Commissioners intended to reflect an interchange of the technical vocabularies of each profession. In any event, the Report spells out the sense in which various terms have been used for its purposes. "Insanity," as a word, is here used to describe a state where ". . . the patient is suffering from a major mental disease (usually a psychosis) to such a degree that restriction of his liberty is justified in his own or in the public interest" and he can thereupon be restricted pursuant to the Lunancy Acts. Since the phrase "of unsound mind" is not used by medical men it found no place in the Report. The meaning accorded "responsible" lies in the query pertaining to a particular person, i. e., "ought he to be punished, whatever the existing law may be ?"
A fitting prefatory statement to this facet of the Report is found in the memorandum submitted by Sir Norwood East :45 It is significant that no substitute for the M'Naghten test of insanity has been accepted. It is too often forgotten that an alternative test must be capable of being understood and applied by the jury. This is a fair summary of certain thinking encountered by the Commission and the following suggestion by the British Medical Association is representative of an opposing view. That group sought to enlarge 44. E.g., epilepsy and cerebral tumour, REPORT, the M'Naghten 46 Rules through acceptance of a formula whereby a person relying on disease of the mind, as a defense, would be required to prove that "at the time of the committing of the act he was labouring, as a result of disease of the mind, under
(1) a defect of reason such that he did not know (a) the nature and quality of the act he was doing; or (if he did know this) (b) that he was doing what was wrong; or (2) a disorder of emotion such that, while appreciating the nature and quality of the act, and that it was wrong, he did not possess sufficient power to prevent himself from committing it. When a jury find that an accused person, at the time of committing the act, was labouring, as a result of disease of the mind, under a defect of reason or a disorder of emotion to such an extent as not to be fully accountable for his actions, they shall return a verdict of 'Guilty, with diminished responsibility.' '147 This is premised on a recognition of the loose interplay between law and medicine. And it is not a mere time lag that is involved. Such reactions run from medicine to morals to law and rarely per saltum. And this phase of Commission activity was merely to inventory the doctrine of responsibility to ascertain if it had absorbed current moral standards by exposure thereto, as well as to ascertain if this doctrine reflected contemporary scientific knowledge concerning the impact of mental abnormality, on behavior and personality. Has the species of responsibility kept pace with the evolution of mental disorders discovered, named and catalogued by medical profession, is the question.
Despite frequency of investigations in these areas and advancement of medical science 48 to its present status, these investigators were still driven back to the recognition that a moral question confronted them whenever they touched the question of responsibility. It is on this point that the Commissioners avoided philosophical arguments, yet here they point out that there is "no pre-established harmony between the criteria of moral and of criminal responsibility.
' 49 Whether the current 46. Since there are at least 10 variations in spelling this famous defendant's name, it was decided that "M'Naghten" should be used on authority of the report in 10 C. & F. 200, Report, p. 75.
PROF. J. W. C. TURNER notes there is considerable elasticity found in current applications of the M'Naghten Rules, which he reports in his latest revision of KENNY'S OUTLINES OF CRIMINAL LAW, par. 53, p. 70 (16th ed., 1952). He stresses that "the courts are not concerned with insanity as such but with criminal responsibility." (id. 70).
47. REPORT, par. 264-, p. 93. There is a note to this page of the Report, viz., "'Disease of the mind' covers incomplete mental development as well as grave disturbances of mental health; 'Wrong' means not 'punishable by law,' but morally wrong in the accused person's own opinion. doctrine of responsibility reflects both "contemporary moral standards" and the latest medical knowledge 5° is the core in the struggle for an opinion on the cardinal issue, viz., retention or abrogation of the M'Naghten Rules. This is the most sensitive area in the Report. Without defining their concept of ethics it was said by the Commissioners that :51
Neither the law nor ethics can reasonably be expected to base itself on extreme and untried medical theories or to go beyond what appears to be the general consensus of moderate legal opinion. If the problem of criminal responsibility is approached from this point of view, it should not prove impossible to find a solution which will satisfactorily reconcile the requirements of justice with the moral feelings of the community at large.
This record is not overflowing with evidence demonstrating the manner in which "untried medical theories" attain such wide proclamation as to become integrated in the mores of the community. A permissive inference concerning the basis of that quotation, could be drawn from the Commission's admission that they approached the evaluation of the M'Naghten Rules with a "practical and empirical 51a spirit." Of course, the vital phrase, in the quoted description of a facile solution, is the concluding one closing the circle at its point of reconciliation between justice and moral feelings of the community. The end-product of the quoted postulation envisages a jury resolving the issue of responsibility without a pilot formula, allured by broad discretion.
A short excerpt from the testimony of Mr. Justice Frankfurter is not only pertinent, here, but serves to summarize the trend of thought which the Commission found congenial to their position on the point :52 to avoid "philosophical arguments which have led to barren controversy in the past." REPORT, par. 279, p. 99.
Reading that summary disposition recalls, for example, the chapter on "The Theory of Irresponsibility" written by 
52.
Par. 8064, 26 R. C. Evid. 587. PROFESSOR RAnNINOWICZ's question to the Justice. 1954] As the Chairman has told you, in England the M'Naghten Rules are very often disregarded or very loosely interpreted. Am I right in saying that this is true also of the United States-I believe that is a fair statement of our situation.
At another point in his testimony the Justice said, inter alia: 53
• . . I would certainly not adhere to the M'Naghten Rules . . . . They are in large measure abandoned in practice, and therefore I think the M'Naghten Rules are in large measure shams ....
I think probably the safest thing to do would be to do what they do in Scotland, because it is what it gets down to in the end anyhow.
The Right Hon. Lord Cooper 5 4 testified about his difficulty in finding a copy of M'Naghten Rules in Scotland for his use in preparing testimony for the Commission. This witness stated that since insanity is normally pleaded to stop the trial, questions concerning charging juries on the Rules rarely arise. Insane persons simply do not stand trial in this witness' jurisdiction. It is in Lord Cooper's testimony that the realistic answer appears: 5 . . . I think myself that however much you charge a jury as to the M'Naghten Rules or any other test, the question they would put to themselves when they retired is-"Is the man mad or is he not"?
Despite much valid criticism of the M'Naghten Rules on the grounds of obsolescence and inadequacy, particularly in borderline cases, replacement with a workable substitute remains the hurdle to solution. This situation is analogous to a managerial problem, arising in commerce. Management knows that a certain asset is depreciating, but is without a replacement for it, at the end of its service life. But here the analogy ends since commercial management can more readily ascertain if such useful life has expired. That certain concepts underlying responsibility have reached the end of their useful lives appears to find some support in the evidence received by the Commission. But whether the solution lies in maintenance work to be done on the Rules or whether replacement is the appropriate solution is not satisfactorily concluded. Despite valid appraisals criticizing the M'Naghten Rules on the grounds of obsolescence and inadequacy, particularly in borderline cases there remained the hurdle of devising a workable substitute.
Accordingly it was said that if scope of the Rules were to be enlarged, 53. Par. 8068, 26 R. C. Evid. 587. This is only a small portion of a lengthy answer and should be read in context. 54. Lord Justice General of Scotland, par. 5465, 18-R. C. Evid. 437 . The witness said they were once reported in a footnote to a Scottish decision of 100 years ago.
55. Par. 5479, 18 R. C. Evid. 438.
[Vol. 44 then the following formula, predicated upon the British Medical Association's suggestion, supra, would be recommended. 6 The jury must be satisfied that, at the time of committing the act, the accused, as a result of disease of the mind or (mental deficiency), (a) did not know the nature and quality of the act or (b) did not know that it was wrong or (c) was incapable of preventing himself from committing it.
Mental deficiency 5 7 was examined separately and treated as embracing intellectual defects or "defects of understanding, existing from birth or from an early age." The vein of inquiry here runs the familiar gauntlet of definitional questions all pointed at the problem of what should be regarded as a "disease of the mind." Abrogation of the Rules enunciated in M'Naghten's case was approved by a majority of Commissioners, with a strong recommendation that juries be permitted to determine "whether at the time of the Act the accused was suffering from disease of the mind or mental deficiency to such a degree that he ought not to be held responsible. ' " 58 As pointed out 5 9 in the Report, these Rules are wanting in statutory authority and had been frequently marked as questionable general statements of the law on this subject. This appraisal was countered long ago by Stephen 60 who argued that these Rules represented views of many judges. But, at least, there was and is continued and consistent criticism of the Rules from many, varied and reputable quarters.
By their ultimate holding, it appears, that the Commission found the jury process a convenient vehicle by which to escape solving a difficult problem. It is here that the three dissentients gather strength for 56. Par. 317, Report, 111. This is also recommendation number 18, chapter 14, Report,
276.
Briefly stated the fatal defect in the MK'Naghten Rules, according to the British Medical Association, is that certain offenders who are insane in the medical sense are still held responsible and punishable under law. This is the core of the evidence adduced from the medical evidence.
57. "We use 'mental deficiency' in the sense defined in the Mental Deficiency Acts, as meaning an incomplete or arrested development of mind existing before the age of eighteen years, whether arising from inherent causes or induced by disease or injury. By 'mental defective' we mean a person certifiable under the Mental Deficiency Acts; such persons are divided by the Acts into four categories, idiots, imbeciles, feeble-minded persons and moral defectives," Report, par. 212, p. 74 The advantage of a formula is that it serves to limit the arbitrary element and to promote uniformity, as well as to help a jury to decide between conflicting views.
Thus it is manifest from the Report, that the majority simply cast on a jury the identical problem that these Commissioners were unable to resolve with all the intellectual ammunition, skill and training ranged before them. This is, no doubt, an attempted reconciliation between "the requirements of justice" and "the moral feelings of the community" reflected in the jury box.
6 2 While here is a convenient escape hatch for the Commission's majority, it overlooks the individual accused.
DIMINISHED RESPONSIBILITY Those varieties of mental abnormalities which are not sufficiently advanced as to debar an accused from pleading or render him totally irresponsible for his acts, are not taken into account by contemporary English law. Since the death penalty is mandatory in England an accused afflicted with such mental abnormality will upon conviction of murder be accordingly sentenced. The sole channel of reprieve lies with the Royal Prerogative. The Home Secretary is empowered to invoke clemency when the prisoner's mental abnormality warrants mitigation, not otherwise available, under prevailing rigid standards for testing responsibility in judicial proceedings.
Thus in England, as in Scotland, officials exercising such palliating powers can weigh" all the various forms of abnormality when evaluating the propriety of the death sentence for a particular condemned person.
By this individualized study, responsibility is evaluated to ascertain if it has been "substantially diminished" by mental abnormality. Each case must be resolved in its own anamnesis, clinical differentiations, psychiatric data and diagnostic report, among other matters. Special difficulty is encountered with accused persons who are epileptics 6 and psychopathic personalities.
Since there is a blurring between the extremes of sanity and insanity it is difficult, if not impossible, to draw a clear line of demarcation [Vol. 44 between responsibility and irresponsibility. Coupled with this ineluctible condition and the fact that a wide variety of mental abnormalities generate diminution 66 of responsibility, led the Commissioners to their final conclusion on the proposal to introduce this doctrine into English law. It was decided that this aspect of the investigation would range beyond the scope of this Commission's power, and could only be undertaken by another specially appointed body. AMENDMENT and practical objections which they deemed to be of moment. It is disappointing to find that after their efforts all that could be finally reported on statutory gradation was: "We conclude with regret that the object of our quest is chimerical and that it must be abandoned. ' 6 Pennsylvania's statute 69 is quoted in full as demonstrative of the policy behind grading murder in degrees through legislative enactment. Stress being laid upon the legislative declaration, in its preamble, as indicative of the reasons for classifying murder into two degrees. And it is noted that commencing some seventy years after Pennsylvania first adopted this legislation, continuous pressure was exerted in England to bring about a similar enactment. Obviously, these efforts were successfully resisted. 7 0 Difficulty in drafting adequate and "rational" definitions of the several degrees appears to be the theme of those who oppose this kind of legislation. The Commission, itself, reports this was their obstacle. They urge that objective characteristics of this crime must be embodied in a legal definition. But the flexibility of such a penalty is dependent on a 66. Here it is important to note that the REPORT mentions the Europeans' wider concept of "diminished responsibility," generally applicable to all crimes in contrast to the narrow scope of Scottish doctrine.
REPORT 67. E.g., "The evidence we heard (ed., concerning the United States) convinced us that, in those cases which go to trial, juries frequently return a verdict in the second degree in the face of clear evidence that the accused was guilty of murder in the first degree." REPORT broad range of factors which do not readily lend themselves to the strait-jacket of definition. They are matters "for the exercise of discretion." And when striking down proposals to grade murder, this Commission has reflected the memorandum 71 of the Home Office in which lies the pith of the views reported by the Commissioners on this sphere of their inquiry:
There are not in fact two classes of murders, but an infinite variety of offences which shade off by degrees from the most atrocious to the most excusable .... No simple formula can take account of the innumerable degrees of culpability, and no formujla which fails to do so can claim to be just or satisfy public opinion.
STATISTICAL DATA A substantial component of the total evidence received, consists of statistical tables, 7 2 tabulations, graphs and diagrams. They could be identified with two spheres of inquiry; one, pertaining particularly to the deterrent value of capital punishment and the other group, a presentation of more generalized criminal statistics. In either instance, however, nothing contained in the printed materials furnishes adequate information by which to test statistical methodology. Tabulations presented in appendices to the Home Office's memorandum are those reprinted in the Report. But the Commission has supplied some clue concerning the value of statistics in the deterrence area by pointing up "the difficulty of drawing any firm inferences from them." ' 73 That there has been an utter paucity 74 of reliable criminal statistics in the United States has long been known to interested scholars. But the fact emerges into clear relief by the responses of various States to question 30 of the official questionnaire. 7 5 This interrogatory sought to elicit information, for each of the 50 years, 1900-1948, concerning the number of murders known to the police; and known to the police per 1,000,000 of population; number of persons convicted of murder; number of cases in which sentence of death was carried out and cases where the death sentence was mitigated. California reported, "no information available relating to murders known to the police or persons convicted of murder over any period of years"; Connecticut, "unavailable;" Massachusetts, "there are no statistics which have been collected on the matters referred to"; Michigan, "figures available only for the years 1946-1949"; Missouri, "there is no available information from which the table requested may be prepared"; New Hampshire, "no information is available concerning the matters raised in this question"; New York, only to the extent of a short table showing final disposition of persons convicted of 1st. degree murder; Wisconsin, "'we have insufficient information to answer parts (a) and (b) of this question, as there is no central agency to which matters of this nature are referred and recorded."
Even this fragmentary background lends support to Professor Thorsten Sellin's sad commentary 7 6 concerning his attempt to assemble statistical data for use, as testimony, before the Commission, viz.:
... criminal statistics are poorly developed in the United States. Judicial criminal statistics are virtually non-existent and police statistics are of such character that they are not usable in this connection.
METHODS OF EXECUTION
At the then Prime Minister's request 7 for these Commissioners to consider methods of execution, their inquiry was extended beyond the basic directive.
Hanging, electrocution, guillotine, lethal gas and shooting are the current methods of execution employed in the Western World. In
